
DEVELOPMENT AGREEMENT

STATE OF TEXAS

COUNTY OF TRAVIS

This Development As.:,;,...ent ("Agreement") is made and entered into by and between the

Village of Bee Cave, Texas (the "Village"), a general law municipality located in Travis County,

Texas, and Home Depot U.S.A., Inc., a Delawaze corporation, ("Home Depot"), hereinafter

collectively referred to as the "Parties", upon the premises and for the purposes set out herein.

INTRODUCTION

Home Depot is presently under contract to purchase arY,,,..imately 106.558 acres of land

located within the extraterritorial jurisdiction ("ETJ'~ ofthe Village (the "Land'. The Land is more

particularly described in attached Exhibit "~" and is depicted on the conceptual site plan attached

as F,xhibit "R" (the "Conceptual Plan"). Home Depot intends to develop the Land as a retail

shopping center project (the "Project").

Home Depot has advised the Village that a contributing factor to its decision to construct the

Project would be an agreement by the Village to provide an Economic Development Grant to Home

Depot to defray a portion of the costs to be incurred by Home Depot as a consequence of developing
the Project in accordance with the Development Standazds set forth below.

Home Depot and the Village desire to enter into this Agreement in order to contribute to the

economic development ofthe Village by generating sales tax and employment. The Agreement will

also provide an alternative to the Village's typical development approval process, will encourage

innovative and comprehensive land planning, will provide for regulatory certainty throughout the

term ofthis Agreement, and will provide ahigh-quality Project for the present and future benefit of

the Village. Land development in the Village is presently subject to a development moratorium,

however, with knowledge of the pending Project, the Village desires to grant a variance to the

moratorium and annex the Land into itsc,,.Y,,.u:e limits, subject to the terms and conditions of this

Agreement.

The Village has adopted a program for economic development pursuant to Chapter 380 of

the Texas Local Government Code and desires to make a conditional Economic Development Grant

to Home Depot in accordance with this Agreement in order to further the objectives of the Village
and benefit the Village and the Village inhabitants.

Home Depot and the Village desire to work together in good faith to enhance and preserve

the general area ofthe Project for the benefit of the citizens ofthe Village and surrounding areas.

Now, therefore, for good and valuable consideration, the receipt and sufficiency of which aze

hereby mutually acknowledged, the Parties agree as follows:
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ARTICLE I

MORATORIUM

Section 1.01 Variance. The Village hereby finds that the Project, as evidenced by the submission

ofa Preliminary Plan for the Land, constitutes an application previously pending for urr.,, : al which

is consistent with existing uses and the proposed comprehensive plan and that no purpose would be

served by delaying approval. Therefore, concurrently with the approval of this Agreement, the

Village will grant a variance to the developmentm.,.u:,,.:umestablished by OrdinanceNo.99-11-16-

A on November 16, 1999, with respect to the Land, subject to the terms and provisions hereof.

ARTICLE II

DEVELOPMENT PLAN

Section 2.01 Phased DP.velnpment. Home Depot intends to develop the Land in phases and the

Village acknowledges that portions of the Land not under active development may be used for

agricultural or ranching purposes. For purposes ofthisA~.:,.,...ent, "Phase One" refers to the portion
ofthe Property which is north of the Boulevard and "Phase Two" refers to the portion of theF..,Y:..:y
located south ofthe Boulevazd, although different portions ofeach ofPhase One and Phase Two may

be developed at different times.

Section 2.02 Concentllal Plan. The Village hereby QYY.,. /es the Conceptual Plan and Qry.., /es the

land uses, densities, exceptions, and roadway alignments and sizes and other matters set forth on the

Conceptual Plan. Tn addition, the Village agrees that the Conceptual Plan complies with the

Village's General Plan and Comprehensive Plan, as amended.

Section 2.03 Sitel~evelonment Plan and Final Plat. The Village hereby confirms that a

preliminary plan of the Land (the "Preliminary Plan") has been approved by the Village. Home

Depot intends to submit for arY.~ /al by the Village a final subdivision plat (the "Final Plat") of the

Land and site development plans (the "Site Plans") for portions of the Land. The Village represents
and w~.a,s that it will take such actions as may be required and necessary to adopt such ordinances

as may be necessary to approve the Site Plan(s) and Final Plat so that the Land can be developed and

used in the manner described in this Agreement. Any proposed future Site Plan of the Land, which

su~~;a..::ally complies with the Conceptual Plan and the terms of this Agreement, will be arY.,, /ed

by the Administrator (as said term is hereinafter defined).

Section 2.04 Review Process. The Village agrees to accommodate Home Depot's expedited
development schedule for the Project by reviewing and approving (or responding with su;,~:a,.::ve

continents to) any construction and development applications or other requests for approvals within

the shorter of sixty (60) days or any other time frame established by Texas law orVillage regulations
for development reviews. If the Village fails to respond to alt application within such time frame,
the application shall be deemed <.r.t..., red as submitted. The Village fitrther agrees that, ifHome

Depot believes an impasse has been reached with Village staff regazding any issue affecting the

Land or Project, Home Depot may immediately appeal such issue to the Village Administrator (the
Administrator") and that the Administrator'sdecision is immediately appealable to the Village
Board ofAldermen (the "Board ofAldermen") at its next regularly scheduled meeting. The Village
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shall post the necessary agenda items for any such appeal to the Boazd of Aldermen in a timely
manner and in accordance with the requirements of the Texas Open Meetings Act.

Section 2.05 Amendments,

1) Conceptual Plan. Home Depot may make minor changes to the Conceptual Plan upon
notification to the Administrator. Such minor changes shall include minor adjustments to street

alignments, changes in building size and location, driveway location, Y~c'.,:..g, or adjustments or any
other changes inland use, which do not result in overall increases to traffic or density as set forth in
the Conceptual Plan and which do not otherwise contradict the ~..Y,ws terms of thisA~.,,,,.,.ent. The

foregoing minor changes do not include any change to the provisions of Section 3.03 of this

Agreement, nor to any decrease in the set back distance ofthe buildings from RM 620.

2) Site Plan(sl. Any approved Site Plan(s) may be amended by Home Depot and the
Administrator without action of the Board ofAldermen or the Planning & Zoning Commission or

any similaz Village board or commission, if it is determined that:

a) the amount of impervious cover on the Land (as defined in Section 3.06) is
not increased by the amendment;

b) the building height does not exceed that ~,Y.,,: ed on the applicable Site Plan

by more than six feet (6');

c} the total caliper inches of trees to beY,..~,.. red is not less than that approved
on the applicable Site Plan;

d) the use of the Project is not more intense than permitted in the applicable Site
Plan;

e} there is no change in a condition ofapproval of the applicable Site Plan; and

f) the total square footage in the Project is not increased over the amount shown
on the applicable Site Plan or permitted in Section 3.03 of this Agreement.

3) Annroval by Roard of Aldermen. To the extent that a proposed amendment to the

Conceptual Plan or a Site PIan does not meet the requirements of subsections 2.05(1) or2.05(2)
above, the matter will be referred to the Boazd ofAldermen, in which case, ~.rr.., gal will require the
affirmative vote of a majority ofthe Boazd ofAldermen, and consideration ofsuch approval will not

be unreasonably delayed.

Section 2.06 Review/Submittal Fees. Home Depot shall pay the Village's standazd application,
review and development fees which are applicable to all other development applicants. The
Village's current fees are set forth in Exhibit ~C̀", and shall apply to Phase One ofthe Project (as
shown on ,F.xhihit °°R-" Home Depot acknowledges that the standazd application, review and
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development fees applicable to subsequent phases of the Project may be increased-based upon

reasonable application processing costs incurred by the Village.

Section 2.07 Building Code Compliance. Permanent structures constructed on the Land shall

comply with the building code adopted by the Village. Such code as it applies to the Land shall be

limited to health and safety issues and shall apply uniformly to all other property within thec.,.Y,,.~:,:
limits of the Village. The Village shall provide timely inspections and shall provide adequate staff

and resources so as not to unreasonably delay any construction activities on the Land.

ARTICLE III

DEVELOPMENT STANDARDS

Section 3.01 Develnnment Standards. Notwithstandingapy provisions in the Village's ordinances,

rules and regulations to the ...,..:.~.,~ and except as provided in Section 6.01, Home Depot agrees to

comply with the applicable ordinances, rules and regulations ofthe Village, that were in force and

effect as of the Origination Date (as defined in Section 7.02 below) as amended or supplemented by
this Agreement, including the development standazds specified below in Sections 3.02 - 3.12.

Section 3.02 T.andscanin>;. A landscape buffer, as shown on the Conceptual Plan, shall be

maintained along the RM 620 right-of--way on the Land and no improvements shall be permitted
within such buffer other than the following: landscaping (to consist of existing natural vegetation
and plantings ofnative species); irrigation lines and facilities; utility lines and facilities; driveways,

driveway aprons, tum-lanes and associated regulatory signage, directional signage, and curb and

gutter; and project signage. Notwithstanding any provisions to the contrary contained in the

Village's landscape ordinances, on Phase One of the Project (other than pad sites and the landscape

buffer) Home Depot shall be required to install only that landscaping shown on the Drawings
attached as Exhibit "P' and; provided, further, that Home Depot shall not be required to install trees

in such azeas ofPhase One which exceed one and one-half (1 ''h) caliper inches. Phase Two and the

pad sites on Phase One shall comply with the Village's landscape ordinances (as contained in the

Original Regulations), except as provided in Exhibit G.

Section 3.03 Buildine Spuare Footage. The maximum gross squaze footage of buildings to be

constructed on Phase One of the Project shall be limited as follows: (i) a 108,000 squaze foot store

building, a 22,000 square foot garden center, and 7,000 squaze feet ofadditional seasonal sales azea,

and (ii)10,500 squaze feet in the aggregate on the pad sites. The maximum gross squaze footage of

buildings to be constructed on Phase Two of the Project shall be limited as follows: (a) 215,000

square feet for non-pad site buildings (provided that no one user in Phase Two may own or occupy

a premises of greater than 116,000 gross squaze feet) plus an additional 7,000 squaze feet of

additional seasonal sales area, and (b) 13,700 square feet in the aggregate for pad sites.

Section 3.04 Screening. Any gazden sales and outdoor sales areas located on the Project will be

adequately screened with Arr.~r.:atematerials to limit their visibility in accordance with standazds

for such screening customarily utilized in shopping centers in the greater Austin area as ofthe date

of this Agreement; provided, however, that unscreened outside sales can occur in front of a store

under canopies, awnings or other overhangs.
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Section 3.05 SiQnaee. All monument signs located on the Land and the building sign on the

108,000 squaze foot building on Phase One of the of the Project shall be designed and installed

substantially in accordance with the signage drawings set forth on Exhihit "17" (the "Signage
Drawings"), which requirements shall control in the event ofa conflict with Village ordinances, rules

or regulations. Home Depot shall have the absolute and unconditional right to erect the following:
i) one (1) single-tenant monument sign on Phase One in the approximate location shown on Exhibit

B", (ii) one (1)multi-tenant monument sign on Phase Two in the approximate location shown on

Exhihit "R"; and (iii) one (1) monument sign for each Project pad site in locations to be determined

by Home Depot. All other signs on the Project shall comply with the Village's sign ordinance in

effect on the Origination Date.

Section 3.06 ] mnervious Cover. The total Impervious Cover (as hereinafter defined) on the Land

shall not exceed 1,744,400 squaze feet. Storm water detention, filtration, and water quality ponds
shall be deemed to be pervious. The term "Impervious Cover", as used herein, shall mean roads,

pazking azeas, buildings, and other impermeable construction covering the natural land surface,
except those portions of the Boulevazd (herein so called) shown on Exhibit "H" which are to be

constructed or funded by the Village shall not be counted as impervious cover.

Section 3.07 Wastewater. Building construction shall not be allowed to proceed past the plumbing
rough inspection and no certificate of occupancy shall be granted for any portion of the Proj ect until

such time as Home Depot has obtained a Travis County Private Sewerage Facility Construction

Permit or a commitment for off-site wastewater :...au~.ent in sufficient capacity to meet the needs

of.such portion of the Project.

Section 3.08 Curb Cuts. The Village hereby approves those curb cuts for the Project shown on the

Conceptual Plan. No other curb cuts shall be permitted unless an amendment to the Conceptual Plan

is approved by the Boazd of Aldermen in accordance with subsection 2.05(3).

Section 3.09 Constmction Quality and Comnatihility. The exterior of any buildings to be

constructed on the Land shall include front and side facade treatments of local or indigenous
limestone, with the exception ofcolumns, windows, doors, awning, overhangs, parapets, roofs and

other similar features. The colors of the buildings shall be earthen tones, reasonably acceptable to

the Village. The appearance of the Home Depot store shall be substantially in accordance with the

building elevations shown on ,Exhibit "F." attached hereto. Massing of buildings for the in-line

buildings (i.e., not the Outpazcels) on Phase Two of the Project shall be varied to provide both

horizontal and vertical relief. Horizontal variation shall be provided by use of setbacks along the

front facade spaced a maximum of 150 feet apart, prohibition ofbuilding blocks in excess of 600 feet

in length and providing at least one change in angle from 15 degrees to 90 degrees in building blocks

in excess of 400 feet in length. Vertical variation shall be provided by varying roof lines, in

particulaz to emphasize major building entrances.

Secfion 3.10 Rlrildin2 Heieht. No building constructed on the Property shall exceed forty-five (45)
feet in height.
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Section 3.11 Building Setback. A twenty-five foot (25') building set back (c,,,,~~f,onding to the

landscape buffer as shown on the Conceptual Plan) shall be maintained along the RM 620 right-of-

way. Thosei,.Y,., cements permitted in the landscape buffer described in Section 3.02 shall also be

permitted in the building set back. Notwithstanding the foregoing, if any parking azeas aze located

within seventy-five feet (75') of the RM 620 right-of-way, Home Depot shall use landscaping or

berms to reasonably screen such pazking azeas from the RM 620 right-of--way.

Section 3.12 Water ()uality Ponds. Home Depot agrees to install water quality features for those

portion of the Property containing the in-line buildings and related site ;...Y... cements on both Phase

One and Phase Two (but not the Outpazcels on either Phase) designed to achieve a 95% pollutant
level removal using either a retention/irrigation system or another "rr.., red method. The Outparcels
will be developed in accordance with the water quality regulations contained in the Original

Regulations requiring 70% removal. The owner of each pazcel shall maintain the water quality
features located on its pazcel (:.....:.~: for the water quality features which serve the Boulevard, which

shall be maintained by the Village).

Secfion 3.13 Hikino and 7oa2in¢ Trail. The Village's comprehensive master plan, now in the

process of planning and adoption, provides for a hiking and jogging trail through the Project, as

shown on Exhibit "F". When the Village is ready to construct the hiking and jogging trail Home

Depot will provide anon-exclusive easement to the Village, in the AYr,.,.,:mate location shown on

Exhihit "F" ina form reasonably satisfactory to the Village's attorney. The cost of preparing the

easement (including its metes and bounds description), and all design and construction costs and any

liability for such construction and use shall be borne by the Village.

Section 3.14 Construction ofRrnilevard and Boulevard Extension. Home Depot shall dedicate the

right-of-way for the shaded portion of the Boulevazd as shown on Exhibit "H" to the Village on the

Final Plat. Notwithstanding anything to the contrary contained herein, the width of such right-of-

way to be dedicated on the Final Plat shall beeighty-six feet (86'). Prior to issuance of a certificate

of occupancy for Phase One of the Project, Home Depot shall construct a public entry road within

the shaded portion of the Boulevazd in compliance with all laws, codes, regulations and other

governmental requirements, provided, however, Home Depot shall not be required to install any

sidewalks or medians pursuant to the terms of Exhihit "i". The Village shall have the option of

constmcting the cross-hatched portion of the Boulevazd as shown on Exhibit "H" (the "Boulevard

Extension"). Home Depot. shall dedicate the right-of--way for the Boulevazd Extension to the Village
on the Final Plat. Notwithstanding anything to the contrary contained herein, the width of such right-
of-way to be dedicated on the Final Plat shall beeighty-six feet (86'). It.is contemplated that the

Boulevazd will continue offthe Land and eventually connect to Highway 71. The Village shall be

solely responsible for constructing and maintaining the Boulevazd Extension and any adjacent
median. The Village shall construct the Boulevazd Extension and appurtenances thereto at its sole

cost and expense (and the Project shall not be subject to assessment for such cost) and in full

compliance with all laws, codes, regulations and other governmental requirements and so as to be

to the same standazds as, and compatible with, the shaded portion to be constructed by Home Depot.
Constmction ofthe Boulevazd Extension shall bep:.,~..,,.,ed in a neat, safe and workmanlike manner

and the Village shall use commercially reasonable efforts to accomplish the same in the most

expeditious manner possible. The Village shall take all reasonable measures to minimise any
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disruption or inconvenience caused by such work to Home Depot or other owners and occLY~...:.~ of

the Land, then employees and invitees, and shall make adequate provisions for the safety and

convenience ofall parties and in fiutherance of the above, the Village agrees that during construction

of the Boulevazd Extension the shaded portion of the Boulevard (and any temporary driveways

providing access to Phase Two as provided below) will remain open during those hours which the

businesses operating within the Project aze open for business. The Village shall construct the

Boulevazd Extension in such a manner so as to min;mi~e any damage or adverse effect to the Project

including dust and noise) and to create the least amount of interference with the use of ,access to,

or general „r:,.u::ons at the Project. The Village shall repair at its own cost and expense any and all

damage to the Project caused by its work and shall restore the affected portion of the Project to a

condition equal to or better than the condition existing prior to the commencement of such work.

Tn addition, the Village shall indemnify, defend and hold Home Depot harmless from all damages,
losses or claims attributable to the performance ofthe work. Before commencing its work on the

Boulevazd Extension; the Village shall give thirty (30) days' prior written notice to Home Depot

which notice shall include a copy of the plans and specifications therefor). Notwithstanding
anything tc thec....:.~.t ~ntained herein, ;m the event that Home Depot desires to develop Phase

Two of the Project prior to completion of the Boulevazd Extension by the Village, then Home Depot
shall have the right to construct temporary driveways across the Boulevazd Extension right-of-way
in order to provide access from Phase Two to the completed portion of the Boulevazd. Upon Home

Depot's reasonable request, the Village agrees to grant to Home Depot any temporary ingress and

egress easements necessary to effectuate the forgoing sentence.

ARTICLE IV

ANNEXATION

Section 4.01 Consent to Annexation. Home Depot consents to the annexation ofthe Land and the

Village agrees to annex the Land within ninety (90) days from the date of this Agreement.

Simultaneously with such annexation and pursuant to the authority of the Planning and Zoning
Commission and the Boazd of Aldermen, the Land shall be zoned "Community Commercial - CC",
as defined in the current Village Code (or its equivalent successor category, if applicable, which

category shall not be materially more restrictive than "Community Commercial - CC"), by
modification or amendment to the Village's zoning ordinance and comprehensive plan by this

Agreement, with the exception that the following specified land uses shall not be allowed:

1) Automotive Sales;

2) Convenience Store;
3) Cocktail Lounge;
4) Exterminating Service;
5) Funeral Service;
ti) Hotel -Motel;
T) Monument Retail Sales;

8) Off-site Accessory pazking;
9) Reseazch Services; and

10) Service Station.
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Notwithstanding the foregoing, it is hereby specifically agreed that the pemutted and prohibited uses

contained in the proposed "C-Commercial District" attached as F.xhihit "K" hereto, meet the

foregoing requirements for an "equivalent successor category", and is oYy.,,r.:ate zoning for the

I'i„Y~.:y. It is agreed that the submission of the Preliminary Plan and this As.c.,.,~aent to the Village
constitutes a petition for annexation in compliance with Texas Local Government Code Section

43.028(c). The Village .:,r.:,~ents and w~.a..w that it will take such actions in accordance with

Texas law as may be required and necessary to adopt such ordinances as may be necessary to annex

the'.4,.r:..:y and to zone and classify the Property so that it can be developed and used in the manner

described in this Agreement. If for any reason the annexation or zoning is ruled invalid, in whole

or part, the Village shall expeditiously take such actions, including the giving of such notices, the

holding ofpublic hearings, and the adoption ofsuch ordinances and resolutions as may be necessary

to give effect to the spirit of this Ab...:....ent. It is acknowledged and agreed that the 4YY,.. gal of this

A~.~.....entwill result in the zoning ofthe Property pnrcnant to the modification and/or amendment

of the Village's zoning ordinance and comprehensive plan by the terms of this Agreement.

Section 4.02 Amendment to 7.onin~ Ciacsification. T'he Village shall not alter or amend such

zoning as it applies to the Land during the term of this Agreement, without the written consent of

Home Depot or its successors or assigns.

ARTICLE V

ECONOMIC DEVELOPMENT GRANT

Section 5.01 Recoenitinn ofF.xcets Develonment Costc. Home Depot has consented to annexation

of the Land as an accommodation to the Village in order to enable the Village to capture sales tax

revenues from the Land under current law and subject the Land to additional taxation in the form of

Village ad valorem taxes. The Village acknowledges that the development standards set out in

Article III of this Agreement will significantly increase the costs of developing the 108,000 square

foot building on Phase One ofthe Project above the costs otherwise required to develop the 108,000

square foot building on Phase One of the Project with Home Depot's prototypical national shell

building and signage. The parties hereby agree that the amount of such increased costs is

452,000.00 (the "Phase One Costs"). In addition, ifHome Depot is required (pursuant to F,xhihit

G") to take the tree protection measures described in Exhi},it "i" attached hereto, Home Depot will

incur additional costs in designing and constructing the tree protection measures. The parties hereto

agree that the amount of such increased costs is $146,034.00 (the "Tree Protection Costs"). The sum

ofthe Phase One costs and Tree Protection Costs is $598,034.00 and is hereinafter referred to as the

Excess Development Costs"; provided, however, ifHome Depot is not required to take the tree

protection measures, then the "Excess Development Costs" shall only include the Phase One Costs

i.e., $452,00.00). The Village acknowledges and agrees that the development standards set forth

in this Ab.. ~...ent have the public purpose of enhancing the development standards for the Project
beyond what could otherwise be legally required and are independent of the public purpose of

achieving additional economic development for the Village and its inhabitants and that the other

provisions of this Agreement provide a set ofsuf~'icient controls to ensure the realization of these

public purposes.

Section 5.02 Payment by Village ofEconomic Develonment ('mant. Beginning on the first day of
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the month that is one (1) yeaz after the date of the opening for business of all or any portion ofthe

Project, and continuing on the first day of the same month for each yeaz thereafter, until such time

as Home Depot has been fully reimbursed for its Excess Development Costs, the Village shall make

an economic development grant (the "Annual Grant") to Home Depot from lawfully available funds

available out oftax revenue that the Village has received from Taxable Sales (as hereinafter defined)
at the Project during the 12-month period preceding the payment. The Annual Grant made by the

Village to Home Depot shall be equal to sixty percent (60%) of the tax revenue received by the

Village out of Taxable Sales from the Project for the 12-month period preceding the payment.

For the purposes hereof, "Taxable Sales" shall mean sales which aze subject to the

local sales and use tax imposed by the Village pursuant to the Texas Tax Code. The Annual Grant

to be made hereunder shall be paid solely from lawfully available funds appropriated by the Village
for use during each budget yeaz or from some other source. Under no circumstances shall the

Village's obligations hereunder be deemed to create any "debt" within the meaning of any

constitutional or statutory provision, but rather the Village's obligations are contingent on receipt
of tax revenue. Consequently, not~nnthstanding..ny other provision of this Ab.;,:,...ent, the Village
shall have no obligation or liability to gay any portion of any Annual Grant to be made to Home

Depot unless the Village ~rY..~Y.:ates funds to make such payment during the budget yeaz in which

the Annual Grant is payable. Notwithstanding the forgoing, in the event the Village fails to

aYY...Y.:ate any portion of an Annual Grant (provided that there was sufficient tax revenue received

by the Village from Taxable Sales at the Project in the preceding 12-months), then such

unappropriated sum shall beaz interest from the date due until the date paid at the lesser of eight

percent (8%) per annum or the maximum lawful rate. In the event the Village fails to appropriate
sufficient funds to fully reimburse Home Depot for its Excess Development Costs within five (5)
yeazs after the date the first Annual Grant was due (provided that there has been sufficient tax

revenue received by the Village from Taxable Sales at the Project to do so), then Home Depot may

deduct any such unreimbursed Excess Development Costs (plus any accrued interest) from

subsequent taxes due to the Village until Home Depot has been reimbursed in full.

ARTICLE VI

EXCEPTIONS

Section 6.01 F.xcentinns. Home Depot has applied for, and the Village hereby approves, the

exceptions, waivers and credits to the Village's existing development regulations, ordinances and

requirements described on the attached F.xhihit "('~".

ARTICLE VII

INTENT AND VESTING OF RIGHTS

Section 7.01 intent. The Parties intend that this Agreement authorize certain land uses and

development on the Land; provide for the uniform review and approval ofplats and development
plans for the Land; provide exceptions to certain ordinances; and provide other terms and

consideration, including the continuation of agreed upon land uses and zoning after annexation of

the Land. It is the intent of the Village and Home Depot that these vested development rights
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include the character of land uses and-the development of the Land in accordance with the standazds

and criteria set forth in this Ae.:.;....ent and applicable Village ordinances in existence on the date

set forth below in Section 7.02 of this Ab.oo...ent, as modified in accordance with the exceptions set

forth in this Agreement.

Section 7.02 Vesting of Riehts. The Village aclozowledges that the original submission of an

application for the approval of the Preliminary Plan occurred on October 26, 1999 (the "Origination
Date"), and that, therefore, Home Depot has vested authority to develop the Land under the Village
ordinances, rules and regulations in effect for property within the Village's City limits on the

Origination Date. Each application for a Village Permit (as hereinafter defined) that may be filed

with the Village for the development, construction or operation ofthe Project shall only be required
to comply with, and shall be reviewed, processed and oyY.,, red, only in accordance with the terms

hereof and the Original Regulations (as hereinafter defined), subject to the exceptions set forth

below. For purposes of this Agreement, "Village Permit" means a Village license, certificate,

approval, registration, consent, permit, or other form of authorization required by a Village
ordinance, regulation or rule irl order to develop, construct and operate the Project (including,
without limitation, the Final Plat and any Site Plan). The term "Original Regulations" means those

ordinances, rules, and regulations contained in the Village Code or adopted pursuant thereto relating
to the development and construction of a project that were in effect on the Origination Date. The

provisions ofthis Section 7.02 shall not apply to the following types ofVillage ordinances, rules and

regulations:

I) Uniform building, fire, electrical, plumbing or mechanical codes of the type typically
found in the Village Code;

2) Ordinances and regulations for utility connections; and

3) Ordinances and regulations to prevent the imminent destruction ofY..,r~.:~ or injury
to persons.

However, Home Depot, at its option, shall have the right to have the applicable submission

for a permit or approval approved or disapproved in accordance with the requirements of a

subsequent Village ordinance, regulation or rule.

Section 7.03 Landowner's Rieht to Continue Develonment. In consideration of Home Depot's

ab...:....ents hereunder, the Village agrees that it will not, during the term of this Agreement, impose
or attempt to impose: (a) any moratorium on building or development within the Project or (b) any

land use or development regulation that limits the rate or timing of land use approvals, whether

affecting preliminary plats, final plats, site plans, building permits, certificates of occupancy or other

necessary ~yY... gals, within the Project. The preceding sentence does not apply to temporary
moratoriums uniformly imposed throughout the Village due to an emergency constituting imminent

threat to the public health or safety, provided that such moratorium will continue only during the

duration of the emergency.

ARTICLE VIII
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TERM, ASSIGNMENT AND AMENDMENT

Section 8.01 Temi. The term of this Agreement will commence on the Effective Date (as defined

below) and continue in perpetuity, unless terminated on an eazlier date under other provisions of this

Agreement or by written agreement of the Village and Home Depot. The Effective Date of this
Agreement shall be the date of full execution by the Parties, provided that the obligations of the
Parties shall be subject to the acquisition ofthe Land by Home Depot. In the event that Home Depot
fails to acquire the Land within one (1) yeaz after the date ofthis Agreement, this Ab....,.a.ent shall
tem»nate and be ofno further force and effect. In the event that Home Depot acquires the Land, this
Agreement shall be binding upon and inure to the benefit of the Parties and their respective
successors and assigns, notwithstanding the fact that it may actually be the successors or assigns of
Home Depot that construct the improvements on the Land contemplated hereunder.

Section 8.02 Amendment byq~..;....ent. This Agreement maybe amended as to all or part ofthe
Land at any time by mutual written consent of the Village and all owners ofthe Land at the time of
such amendment.

Section 8.03 Assienment.

1) This Agreement, and the rights ofHome Depot, in whole or in part, may be assigned
to any subsequent developer or owner of all or a portion of the Land, upon thirty (30) days prior
written notice to the Village. Any assignment shall be in writing, shall specifically set forth the
assigned rights and obligations and shall be executed by the proposed assignee. As used herein, the
term "Home Depot" shall be deemed to include Home Depot, its affiliates and all other successors

and assigns of Home Depot.

2) If Home Depot assigns its rights and obligations as to a portion ofthe Land, then the

rights and obligations ofany assignee and Home Depot will be severable, and Home Depot will not

be liable for the nonperformance of the assignee and vice versa. In the case of nonperformance by
one developer, the Village may pursue all remedies against that nonperforming developer, but will
not impede development activities ofany performing developer as a result of that nonperformance.

Section 8.04 C~..,.,~.a6on,

1) The Village and Home Depot shall cooperate with each other as reasonable and

necessary to carry out the intent of this Agreement, including but not limited to the execution of such
further documents as may be reasonably required,

2) The Village agrees to cooperate with Home Depot at Home Depot's expense, in
connection with any waivers, permits or approvals Home Depot may need or desire from the City
of Austin, Travis County, the Lower Colorado River Authority, the Texas Natural Resource and
Conservation Commission, the Texas D;,Y~,,;...ent of Transportation, the United States Fish &
Wildlife Service, the U.S. Army Corps ofEngineers, or any other regulatory authority in order to

develop the Project in accordance with the Conceptual Plan.
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3) In the event of any third parry lawsuit or other claim relating to the validity of this

Agreement or any actions taken hereunder, Home Depot and the Village agree to cooperate in the

defense of such suit or claim, and to use their respective best efforts to resolve the suit or claim

without diminution of their respective rights and obligations under this Agreement. Each party

agrees to pay its own legal fees in connection with any such third party claim.

ARTICLE 1X

MISCELLANEOUS PROVISIONS

Section 9.01 Notice. Any notice given under this Agreement must be in writing and may be given:

i) by depositing it in the United States mail, certified, with return receipt requested, addressed to the

party to be notified and with all charges prepaid; (ii) by depositing it with FederalL,..Y.:..,s or another

service guaranteeing "next day delivery", addressed to the party to be notified and with all charges

prepaid; (iii) by personally delivering it to the parry, or any agent of the party listed in this

Agreement; or (iv) by facsimile with confirming copy sent by one of the other described methods

of notice set forth. Notice by United States mail will be effective on the earlier ofthe date of receipt

or three (3) days after the date ofmailing. Notice given in any other manner will be effective only

when received. For purposes ofnotice, the addresses ofthe parties will, until changed as provided

below, be as follows:

Village: Village of Bee Cave

13333-A Hwy. 71 West

Bee Cave, Texas 78738

Attn: Village Administrator

With Required Copy to: Mike Willatt

Village Attorney
2001 N. Lamar

Austin, Texas 78705

Home Depot: Home Depot U.S.A., Inc.

2800 Forest Lane

Dailas, Texas 75234

Attention: Legal Department

With Required Copy to: Altman, Kritzer & Levick

6400 Powers Ferry Road, N.W. Suite 225

Atlanta, Georgia 30339

Attention: Debra M. Thompson

and to: Drenner Stuart Wolff Metcalfe von Kreisler, LLP

301 Congress Avenue, Suite 2100

Austin, Texas 78701

Attention: Steven C. Metcalfe
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The parties may change their .o~r:,,..:ve addresses to any other address within the United
States of America by giving at least five (5) days' written notice to the other party. Home Depot
may, by giving at least five (5) days' written notice to the Village, designate additional parties to
receive copies ofnotices under this Agreement.

Section 9.02 Severability- Waiver. If any provision of this ab.~,,.uent is illegal, invalid, or

unenforceable, undery.w;,..Y or future laws, it is the intention ofthe parties that the remainder ofthis
Agreement not be affected, and, in lieu of each illegal, invalid, or unenforceable provision, that a

provision be added to this As..,;,...ent which is legal, valid, and enforceable and is as similaz in terms
to the illegal, invalid, or enforceable provision as is possible. Any failure by a party to insist upon
strictp:..f.,...,anceby the other party ofany provision ofthis Ae.~,,...ent will not be deemed a waiver
of such provision or of any other provision, and such party may at any time thereafter insist upon
strict performance of any and all of the provisions of this Agreement.

Section 9.03 Annlicahle Law and Venue. The interpretation, performance, enforcement and
validity of this Agreement is governed by the laws of the State ofTexas. Venue will be in a court

of appropriate jurisdiction in Travis County, Texas.

Section 9.04 Entire Agreement. With the exception of the permits and approvals to be issued in
connectionwith this Agreement, this Ab.oo...ent contains the entire agreement of the Parties and
there aze no other agreements or promises, oral or written between the Parties regazding the subject
matter of this Agreement. This Aa,..,,...ent can be amended only by written as, o~,,,ent signed by the
Parties. This Agreement supersedes all other as.;,:....ents between the Parties concerning the subject
matter hereof.

Section 9.05 Exhibits- Headings. Construction and Countemarts. All schedules and exhibits
referred to in or attached to this Agreement are inc~.Y,,,a«d into and made a part ofthis Agreement
for all purposes. The section headings contained in this Agreement aze for convenience only and do
not enlarge or limit the scope or meaning ofthe sections. The Parties aclrnowledge that each of them
have been actively and equally involved in the negotiation ofthis Agreement. Accordingly, the role
of construction that any ambiguities aze to be resolved against the drafting party will not be

employed in interpreting this Agreement or any exhibits hereto. If there is any conflict or

inconsistettcy between the provisions ofthisAs,.,~...ent and otherwise applicable Village ordinances,
the terms of this A~...:..,.ent will ......u~l. This Agreement may be executed• in any number of

coL..:o.Y~.s, each of which will be deemed to be an original, and all of which will together
constitute the same instnunent. This Agreement will become effective only when one or more

count~.Ya.., beaz the signatures ofall the parties.

Section 9.06 Time. Time is ofthe essence of this As, ~~..,ent. In computing the number of days
for purposes ofthis Agreement, all days will be counted, including Saturdays, Sundays and legal
holidays; however, ifthe final day ofany time period falls on a Saturday, Sunday or legal holiday,
then the final day will be deemed to be the next day that is not a Saturday, Sunday or legal holiday.

Section 9.07 authority for Execution. The Village certifies, represents, and'warrants that the
execution ofthis Agreement is duly authorized and adopted in conformity with Village ordinances.
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Home Depot hereby certifies, represents, and warrants that the execution of this Agreement is duly
authorized and adopted in conformity with the articles of incorporation and bylaws or partnership
agreement of each entity executing on behalf of Home Depot.

Section 9.08 F.xhibitt. The following exhibits are attached to this Agreement, and made a part
hereof for all purposes:

Exhibit A - Description of the Land (106.558 acres)

Exhibit B - Conceptual Plan

Exhibit C - Bee-Cave Fee Schedule for Development Permits

Exhibit D - Signage Requirements

Exhibit E - Building Elevations

Exhibit F - Hiking and Jogging Trail

Exhibit G - . Development Exceptions and Waivers

Exhibit H - Boulevazd

Exhibit I - Tree Protection Measures

Exhibit J - Phase One Landscape Plan

Exhibit K- New Commercial Zoning District
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HOME DEPOT U.S ., INC.,
a Delaware torpor on

By: ! / G

Name: ' .'.. i ;~ > ~ ~- 4a

Title 8 ~ _ ~`~;~=

x '"4

Date: w

STATE OF ~~~ §

COUNTY OF ~ ~ ~ §

f

s. ~ This instrum t was, a knowledge befo •e me the day of 2000, by9: ~
i of Hax~ a Delaware

corporation, on behalfofsaid corporation. ~ xome Depot u. S.A. , Inc.
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106.558 ACRES FN. NO. 99-298(MJJ)

A. STRAHLE SURVEY NO. 594 OCTOBER 5, 1999

HOME DEPOT-BEE CAVES BPI JOB NO. 948-04.92

OF 106.558 ACRES OF LAND OUT OF THE ANDREW STRAHLE SURVEY NO. 594,

ABSTRACT NO. 760, SITUATED IN TRAVIS COUNTY, TEXAS, BEING A

PORTION OF THAT CERTAIN 107.10 ACRE TRACT OF LAND CONVEYED TO LEE

BLOCKER, ET AL. BY DEED OF RECORD IN VOLUME 2683, PAGE 11 OF THE

DEED RECORDS OF TRAVIS COUNTY, TEXAS AND ALSO BEING A PORTION OF

THAT CERTAIN 35.5 ACRE TRACT OF LAND CONVEYED TO LEE BLOCKER ET.

AL. BY DEED OF RECORD IN VOLUME 2682, PAGE 599 OF SAID DEED

RECORDS; SAID.106.558 ACRES ALSO BEING THAT CERTAIN 108.512 ACRE

TRACT OF LAND CALLED TRACT TWO IN A PARTITION DEED OF RECORD IN

VOLUME 8514, PAGE 437 OF SAID DEED RECORDS, SAVE AND EXCEPT THAT

CERTAIN 1.937 nr~ mRACT OF LAND AND THAT CERTAIN 0.012 ACRE TRACT

OF LAND CONVEYED TO THE STATE OF TEXAS FOR RIGHT-OF-WAY PURPOSES

OF RECORD IN VOLUME 9652, PAGE 556 OF THE REAL PROPERTY RECORDS OF

TRAVIS COUNTY, TEXAS; SAID 106.558 ACRES BEING MORE PARTICULARLY

DESCRIBED BY METES AND BOUNDS AS FOLLOWS:

BEGINNING at a 1/2 inch iron rod found in the curving westerly
line of R.M. 620 ( R.O.W. varies), same being the southeasterly
corner of a 36.171 acre tract of land conveyed to Kenneth C.

Margolis by deed of record in Volume 8730, Page 729 of said Deed

Records, the northwesterly corner of said 1.937 acres and the

northeasterly corner hereof;

iaexv~E, leaving the southerly line of said _36.171 acres, along the

westerly line of said 1.937 acres, being the westerly line of R.M.

620 and the easterly line hereof, the following four (4) courses

and distances:

1) Along a curve to the right having a radius of 1225.92 feet, a

central angle of 00°30'30", an arc length of 10.86 feet and a

chord which bears 550°04'29"E, a distance of 10.88 feet to a

Texas Department of Transportation brass disc found in

concrete for the end of said curve;

2) 551°52'06"E, a distance of 673.99 feet to a Texas Department
of Transportation brass disc found in concrete for an angle
point;

3) 550°09'32"E, a distance of 764.17 feet to a Texas Department
of Transportation brass disc found in concrete for an angle

point;

4) 542°06'36"E, a distance of 71.68 feet to a 1/2 inch iron rod

found at the northeasterly corner of that certain 2.997 acre

tract of land conveyed to John H. Carrel by deed of record in

Volume 13181, Page 165 of said Real Property Records for an

angle point hereof;

EXHIBIT A





FN. NO. 99-298(MJJ)
OCTOBER 5, 1999

PAGE 3 of 4

1) N74°17'25"w, a distance of 637.17 feet to a 1/2 inch iron rod

found being the most northerly corner of said 51.510 acres

and an angle point hereof;

2) S15°00'45"W, a distance of 521.07 feet to a. 1/2 inch iron rod

with cap set being an angle point in the westerly line of

said 51.510 acres, being the northeasterly corner of a 56.628

acre tract of land conveyed to Pamela W. and Michael S. Reese

by deed of record in Volume 12467, Page 1535 of said Real

Property Records and an angle point hereof, from which a 2

inch axle found bears 585°02'44"E, a distance of 7.06 feet;

THENCE, along the northerly line of said 56.628 acres, being a

portion of the southerly line hereof, the following three ( 3)

courses and distances:

1) 563°58'31"W, a distance of 1116.80 feet to a 1/2 inch iron

rod found for an angle point;

2) S65°37'30"W, a distance of 58.71 feet to a 1/2 inch iron rod

with cap set for an angle point;

3) S65°19'20"W, a distance of 273.26 feet to a 1/2 inch iron rod

found at the northeasterly corner of a 44.611 acre tract of

land conveyed to Tim and Brenda Skaggs by deed of record in

Volume 12007, Page 1764 of said Real Property Records, for an

angle point hereof;

THENCE, S66°05'47"W, along a portion of the northerly line of said

44.611 acres, being a portion of the southerly line hereof, a

distance of 281.99 feet to a 3/4 inch iron pipe found at the

southeasterly corner of a 52.77 acre tract of land conveyed to

Edward A. Morgan by deed of record in Volume 12361, Page 1004 of

said Real Property Records, for the southwesterly corner hereof;

xar~vCE, leaving the northerly line of said 44.611 acres, along the

easterly line of said 52.77 acres, being the westerly line hereof,

the following five (5) courses and distances:

1) N23°15'07"W, a distance of 620.34 feet to a 1/2 inch iron

pipe found for an angle point;

2) N24°45'53"W, a distance of 519.88 feet to a 1/2 inch iron rod

found for an angle point;

3) N25°03'07"W, a distance of 358.83 feet to a 1/2 inch iron

pipe found for an angle point;

4) N22°36'11"W, a distance of 181.05 feet to a 1/2 inch iron rod

found for an angle point;





















EXHTRiT (i

1. Section 4B(2) Preservation of Existing Landscape and Section 4B (3) Protected Trees of the

Village's Landscape Ordinance (Ordinance No. 99-08-11-A) is hereby waived as to development
which occurs within the limits ofconstruction of the Project. Notwithstanding the forgoing, Section

4B (2) and (3) shall apply within the 100 foot set back as shown on the Concept Plan attached as

F,xhihit °R̀" to this DevelopmentA~.~:....ent, except such sections shall not apply within rights-of-
way, driveways, water quality ponds, and utility crossings within such set back. Furthermore, in the

event that the Village Administrator determines that it is practical to do so based on the report ofan

azborist, Home Depot shall be required to take the Tree Protection Measures described on Fxhihit

I»

2. Section I OA of the Village'sOffStreet Pazking Ordinance (Ordinance No. 97-03-11-A) is hereby
waived as to the Project.

3. Section lOB (1) of the Village's Off Street Pazking Ordinance (Ordinance No. 97-03-11-A) is

hereby waived as to the Project.
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EXHTRTT I

There are a number of lazge specimen trees located adjacent to the right-of--way for the Boulevazd.

Home Depot has agreed to take certain steps generally described below in order to protect these

trees. The tree numbers in question are 1467, 1468, 1469, 2458 and 2459 as shown on the tree

surveyr.:,Y~.ad by Bury + partners, Inc. on file with the Village. Home Depot will construct

permanent vertical retaining walls around those trees located on the north side ofthe right-of--way
for the Boulevard (i.e., that portion of the Boulevard which Home Depot is required to construct).
Home Depot will also construct temporary retaining structures azound those trees located on the

south side oftheright-of-way for the Boulevazd (i.e., that portion ofthe Boulevazd which the Village
is required to construct). The Village will be required to construct any permanent retaining walls

on the south side at such time as it constructs the Boulevazd Extension. LY order to facilitate

preservation of the above described trees, the Village hereby agrees that the design criteria for the

Boulevazd will be modified such that neither sidewalks nor a median will be required in the azea

necessary forr..,~:,..aon of the trees.
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